STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 8761
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Social Welfare denying his application for Medicaid. The
i ssue is whether the petitioner is disabled within the neaning
of the pertinent regul ations.

SUMVARY OF THE EVI DENCE

1. The petitioner is a 33 year old nan with a col |l ege
degree in civil engineering who worked in his field as an
engi neering assistant for a little over 2 years in 1979 to
1981. Thereafter, he worked as an el enentary and hi gh school
tutor and surveyor's assistant for several years. Most of his
jobs did not last long or were very part time. The petitioner
| ast worked in August of 1987. Social reports filled out by
the petitioner indicate that he left his jobs because of
pani c, disconfort and a growi ng feeling that he could not neet
j ob demands and to find nore flexible part-tinme jobs.

2. In late 1987, the petitioner began to be seen by a
Vocational Rehabilitation Counselor. |In May of 1988 his
mental status was eval uated for purposes of the Vocati onal
Rehabilitation program That report noted that the petitioner

exhi bited no maj or psychiatric disorder but was quite tearful
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and appeared fatigued and anxious with | ow sel f-esteem and | ow
self-confidence. H's anxiety led to somatic conplaints and

sl eep disturbance. It was recommended that he undergo a ful
psychol ogi cal exam and counsel i ng.

3. The petitioner's physician reported in May of 1988
that the petitioner had suffered intestinal pain for over a
decade but that G tests 7 or 8 years previously had
reveal ed no problem He noted that the petitioner appeared
to have an eating disorder and that |arge crowds and
cluttered atnospheres seened to be a problemfor him
especially in his past job situations. He was di agnosed as
having irritabl e bowel syndrone, anxiety, depression and
per haps agor aphobi a.

4. In June of 1988, the petitioner's V.R counsel or
urged himto apply for Medicaid and wote a letter in
support of his application which stated that the petitioner
was an extrenely fragile and anxi ous person. He was afraid
to go to the welfare office alone to apply and his counsel or
had to acconpany him He noted that he appeared depressed
and tearful but was notivated to inprove his situation (he
did sonme volunteer work in the community) which had recently
wor sened due to the suicide of the petitioner's brother. He
stated "I think it (success) will be difficult however and
do not anticipate himmaking progress towards full-tine
conpetitive enploynent very rapidly.”

5. The petitioner's social report filed with his
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application indicated that in June of 1988, he worked one
afternoon per week in a town library to try to keep up his
associ ations. His other activities involved classes out in
the community 3 nights per week. The rest of his activities
t ook place at home (cooking, cleaning, playing piano).

6. The petitioner's Medicaid application was
eventual |y deni ed and he appeal ed. He advised the Board by
letter that he was not able to attend a hearing w thout
getting sick and that he could not get a legal aid | awer
due to a case overload. The hearing officer advised the
petitioner that the file needed nore evidence, especially a
conpl ete psychiatric or psychol ogi cal eval uation but the
petitioner did not respond to that advice. Concerned that
she had no response to her letters to the petitioner and
coul d not otherw se contact him the hearing officer
contacted his Vocational Rehabilitation counsel or who
advi sed her that the petitioner's agoraphobia and anxiety
prevented himfrom seeing a psychiatrist or devel oping the
record in any way at that time. The counselor said he would
work with the petitioner to try to achieve that result if
the matter could be deferred. The hearing officer and
departnment agreed to that course of action in May of 1989.

7. I n Novenber of 1989, the hearing officer inquired
as to the status of the case and was infornmed by the
petitioner that he had recently seen a psychiatrist and was
willing to release his opinion to the board.

8. The psychiatri st who has been treating the
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petitioner since Novenber of 1989, diagnosed him as
suffering from depression, anxiety, a panic disorder and
obsessiveness. It was his opinion that these disorders
significantly inpaired his ability to understand, renenber,
sustai n concentration and persistence, socially interact and
adapt. Specifically he found the petitioner "markedly" (the
nost severe category) limted in his ability to: understand
and remenber detailed instructions; carry out detailed
instructions; maintain attention and concentration for
ext ended periods; performactivities within a schedul e;
mai ntai n regul ar attendance; be punctual w thin custonmary
tol erances; sustain an ordinary routine wthout special
supervision; to work in coordination with or proximty to
ot hers wi thout being distracted by them to conplete a
nor mal wor kday and wor kweek w thout interruptions from
psychol ogi cal |y based synptons and to performat a
consi stent pace w thout an unreasonabl e nunber and | ength of
rest periods; to interact appropriately with the general
public; to respond appropriately to changes in the work
setting; to travel in unfamliar places or use public
transportation; and to set realistic goals or nmake pl ans
i ndependently of others. It was also his opinion that his
condition "noderately limted" the petitioner's ability to:
remenber | ocations and work-1i ke procedures; to understand
and renmenber very short and sinple instructions; to carry
out very short and sinple instructions; to nake sinple work-

rel ated decisions; to ask sinple questions or request
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assi stance; to accept instructions and respond appropriately
to criticismfromsupervisors; to get along with co-workers
or peers w thout distracting them or exhibiting behavioral
extrenes; to maintain socially appropriate behavior and to
adhere to basic standards of neatness and cl eanliness; and
to be aware of normal hazards and take appropriate

precauti ons.

9. The psychiatrist attenpted to treat the petitioner
with a nmedication called "Doxepin", but due to excessive
side effects he changed to "Prozac" with which he's "seen a
significant and sustained inprovenent”. It was the
psychiatrist's opinion that the petitioner "remains,
however, significantly constricted and handi capped by
synptonms of anxiety, panic episodes and depression, and
tends to becone quite obsessive in worrying about details.
He is so worried about finances that he is unwilling to cone
for further treatnent at this tinme, even though he realizes
t hat medi cati ons have made a major difference for him Wth
his history and response to a brief period of medication, it
is ny opinion that he could return to useful functioning
with sufficient support.”

10. It was also the psychiatrist's "clinical
i npression that the petitioner's synptons have been ongoi ng
for a nunber of years but clearly were significantly
wor sened by his brother's suicide in June of 1988. W
i npression is his inpairnment has been severe and unrel enting

since that tinme. You could probably make a case if they go
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back even further but clearly they have been severe since
t hen."

FI NDI NGS OF FACT

1. The evi dence regarding the petitioner's age,
education and vocational background set out in paragraph 1
of the summary are adopted as findings.

2. The nedi cal diagnosis, functional |imtations and
prognosis set out by his psychiatrist in paragraphs 8 and 9
of the summary are adopted as fi ndings.

3. The petitioner's inpairnent is found to have
reached its current |evel of severity beginning in June of
1988 based on the evidence in paragraphs 3, 4, 5, 6 and 10
cont ai ni ng the cont enporaneous reports of the petitioner
hi msel f, a physician, nental health worker and vocati onal
rehabilitation specialist, and the opinion of his current
treating psychiatrist.

4. The petitioner's inmpairnent is found to have been
unrelenting in severity since its onset in June of 1988,
based on the vocational counselor's statenments in paragraph
6 and the psychiatrist's opinion in paragraph 10.

5. The petitioner is found, based on the above
evi dence to have been unable to go out and seek psychiatric
hel p until Novenber 1989 or to attend his hearing due to his
mental inpairments. He is also found to have been unable to
performhis former enploynent due to his anxiety and to have
severely restricted his usual activities and social contacts

due to his inpairnent.
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The departnent’'s decision is reversed.
REASONS
Medi cai d Manual Section M211.2 defines disability as
fol | ows:

Disability is the inability to engage in any
substantial gainful activity by reason of any nedically
det ermi nabl e physical or nental inpairnent, or
conmbi nation of inpairnents, which can be expected to
result in death or has lasted or can be expected to
| ast for a continuous period of not fewer than twelve
(12) nonths. To neet this definition, the applicant
must have a severe inpairnent, which nmakes hi m her
unabl e to do his/her previous work or any ot her
substantial gainful activity which exists in the
nati onal econony. To determ ne whether the client is
able to do any other work, the client's residual
functional capacity, age, education, and work
experience i s considered.

The petitioner has presented evidence that denonstrates

he has had a severe and unrelenting nental inpairnent since

his application for Medicaid in June of 1988 which neets or

equals the listings of inpairnment for "Anxiety Rel ated

Di sorders":

In these disorders anxiety is either the
predom nant disturbance or it is experienced if the
i ndi vidual attenpts to master synptons; for exanple
confronting the dreaded object or situation in a phobic
di sorder or resisting the obsessions or compul sions in
obsessi ve conpul sive disorders.

The required | evel of severity for these disorders
is met when the requirenents in both A and B are
satisfied, or when the requirenents in both A and C are
satisfied.

A.  Medically docunented findings of at |east one
of the foll ow ng:

1. Generalized persistent anxiety acconpani ed by
three out of four of the follow ng signs or
synpt ons:
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a. Mdtor tension; or

b. Automatic Hyperactivity; or
c. Apprehensive expectation; or
d. Vigilance and scanni ng;

or

2. A persistent irrational fear of a specific
object, activity, or situation which result in a
conpel ling desire to avoid the dreaded object,
activity, or situation; or

3. Recurrent severe panic attacks manifested by a
sudden unpredi ctabl e onset of intense
apprehensi on, fear, terror and sense of inpending
doom occurring on the average of at |east once a
week; or

4. Recurrent obsessions or conpul sions which are
a source of marked distress; or

5. Recurrent and intrusive recollections of a
traumati c experience, which are a source of marked
di stress;

AND
B. Resulting in at |least two of the foll ow ng:

1. Marked restriction of activities of daily
living; or

2. Marked difficulties in nmaintaining social
functioning; or

3. Deficiencies of concentration,

persi stence or pace resulting in frequent
failure to conplete tasks in a tinmely manner
(in work settings or el sewhere); or

4. Repeated episodes of deterioration or
deconpensation in work or work-Iliked settings
whi ch cause the individual to withdraw from
the situation or to experience exacerbation
of signs and synptons (which may include
deterioration of adaptive behaviors);

Resulting in conplete inability to function

i ndependently outside the area of one's hone.

20 CF.R > 404, Subpart P, Appendix I,
Part A Rule 12.06
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Specifically the nedical evidence neets or exceeds the
requi renents of A 2, 3 and 4, and B. 1, 2, 3 and 4. Thus

the petitioner is disabled within the regulations. 20

C.F.R > 416.920(d).



